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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/15/17 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order 
 

 

 1.  TIME:  9:00   CASE#: MSC13-01999 
CASE NAME: LEBER VS. CERON 
HEARING ON MOTION TO VACATE DISMISSAL & ENTER JUDGMENT 
FILED BY STATE FARM MUTUAL AUTOMOBILE INS. CO. 
* TENTATIVE RULING: * 
 
The motion to vacate dismissal and enter judgment is denied without prejudice.  The proof of 
service appears to have been signed before the motion was filed.  Hence, the service did not 
apprise the defendant of the time and place of the motion hearing.  The motion may be refiled 
with proper service. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00469 
CASE NAME: THICKER THAN WATER VS. SABHLOK 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES AND COSTS 
FILED BY ASHOK K. SABHLOK 
* TENTATIVE RULING: * 
 
Defendant’s motion for an award of attorney’s fees is granted. 
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Defendant bases this motion on a contractual provision in the Master Lease, providing for the 
prevailing party to recover attorney fees in any litigation under the contract.  Plaintiff argues that 
the Court should disregard that provision because plaintiff was not itself a party to the Master 
Lease, but rather a sublessor.  It points out that defendant consistently argued throughout this 
litigation that there was no contractual privity between these parties. 
 
Plaintiff’s argument looks to the wrong party’s contentions.  It is long settled that if a plaintiff’s 
claim purports to arise from a contract containing a provision for the prevailing party to recover 
attorney fees, then a fee award is appropriate even if the defendant defeats the suit by 
disproving the existence of the contract.  E.g., Reynolds Metals Co. v. Alperson (1979) 25 
Cal.3d 124, 129.  The reasoning is that if the plaintiff, having pleaded the contractual claim, had 
prevailed on it, the plaintiff would recover fees; and under the reciprocity principles of Civil Code 
§ 1717, the converse result should follow if the defendant defeats the contractual claim, 
including by negating the contract. 
 
Here, plaintiff itself has consistently insisted that it did have a contractual relationship with 
defendant, including the Master Lease.  All three iterations of the complaint in this case alleged 
causes of action for breach of contract, specifically mentioning the Master Lease and alleging 
breaches consisting of violating defendant’s obligations under the Master Lease.  The original 
complaint, indeed, specifically quoted the attorney fee provision of the Master Lease and prayed 
for an award of attorney fees on the strength of that provision. 
 
The issue of whether there was a contract between these parties was never decided, the case 
having been resolved on other grounds.  But clearly, if plaintiff had won the claims it pleaded, 
plaintiff would have been entitled to a fee award under the Master Lease’s terms.  Under the 
principles of Reynolds and § 1717, defendant is entitled to a fee award when it has won the 
case.  Given that defendant would have been entitled to fees after affirmatively disproving the 
existence of the contract, it surely follows that defendant is entitled to such fees when the issue 
of the contract’s existence was still unresolved and plaintiff was still asserting the contract as the 
basis for its suit. 
 
The remainder of plaintiff’s opposition consists of a thinly veiled argument that plaintiff should 
have been the winner of the case, but was beaten by various sharp practices of defendant.  
None of this assertion has any place on the present motion.  If plaintiff thinks the result ordered 
by Judge Spanos is incorrect, it knows where to find the Court of Appeal.  For this Court’s 
purposes, defendant is unambiguously the prevailing party.  Period. 
 
Even less apposite are plaintiff’s attempts to raise what it says were defendant’s alleged wrongs 
against other, unrelated parties. 
 
In its opposition to this motion, plaintiff does not challenge the amount of defendant’s request, 
nor does it take issue with any particular items included in it.  Accordingly, defendant is awarded 
attorney fees of $19,745 in addition to costs as stated in his memorandum of costs. 
 
The parties’ respective requests for judicial notice are collectively denied, either as unnecessary 
(e.g., as to the pleadings in this case), or as irrelevant (e.g., filings in other cases), or both. 
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Finally, the Court notes that a number of the filings by both sides lack exhibit tabs, as required 
by CRC 3.1110(f) and Local Rule 3.42.  (Others have tabs on the side, not the bottom as 
required.)  Counsel are directed to review these rules and comply with them as to any future 
filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01908 
CASE NAME: DOE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION TO COMPEL DEFENDANT NEW LIFE CHURCH'S RESPONSE TO 
SPECIAL INTERROGATORIES  /  FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
This is plaintiff’s motion to compel defendant New Life Church to respond to Interrogatories 70 
and 72, concerning the names and contact information of other children who may have been on 
the trips at issue in this case, and therefore may have been eyewitnesses to the alleged 
misconduct toward plaintiff (referred to as Moes).  The Court previously denied this motion as to 
Interrogatory 73, but put the matter over to give an opportunity for the persons involved (or their 
parents) to object and comment. 
 
Many, but by no means all, of the Moes have presented written objections (mostly without 
further comment).  The Court denies the motion as to any objecting Moes.  This is a matter of 
practicality.  The Court is not necessarily convinced that the objecting Moes have a legal right 
not to be asked for potentially relevant information.  But as a practical matter, plaintiff can only 
ask the Moes to cooperate voluntarily; if they choose not to speak with plaintiff’s attorneys or 
investigators, that is their right.  The Court assumes that anyone taking the trouble to file an 
objection is unlikely to decide to cooperate when contacted.  (In theory, plaintiff could go so far 
as to subpoena the objecting Moes for deposition; but the Court frankly doubts that plaintiff 
would elect to try that, and it is far from clear that the Court would allow plaintiff to do so.) 
 
The motion is granted as to any Moes who did not present objections.  Plaintiff, however, is 
reminded that their cooperation is entirely voluntary.  Plaintiff’s counsel must keep this 
information confidential, and use it only for attempts to contact the potential witnesses.  Further, 
the Court expects any such contacts to be noncoercive and non-harassing. 
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 4.  TIME:  9:00   CASE#: MSC16-00110 
CASE NAME: BURT VS. GATTENBY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Court is of the view that a one-third contingency fee is excessive.  The Court would approve 
a settlement with payment of a 25% contingency.  The petition is acceptable in all other 
respects.  Accordingly, the petition is conditionally granted, contingent on submitting an 
amended petition decreasing the contingency fee. 

  

 5.  TIME:  9:00   CASE#: MSC16-01250 
CASE NAME: WARDA VS. PELLETIER 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSE TO REQUEST FOR 
PRODUCTION, Set 2  /  FILED BY CALEB RENO PELLETIER, GAGNE MULFORD 
* TENTATIVE RULING: * 
 
This motion is dropped at the moving party’s request. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01250 
CASE NAME: WARDA VS. PELLETIER 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSE TO SPECIAL 
INTERROGATORIES, Set 1  /  FILED BY CALEB RENO PELLETIER, GAGNE MULFORD 
* TENTATIVE RULING: * 
 
This motion is dropped at the moving party’s request. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01522 
CASE NAME: DIRECT CAPITAL VS. R. MUGNOLO 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an award of attorney fees is granted, as against defendant R. Mugnolo 
Automotive Consulting LLC only.  Fees are awarded in the amount of $19,210.88.  No award is 
made as against defendants Richard Dick Mugnolo or Dana Jean Mugnolo, who are currently in 
bankruptcy proceedings. 
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 8.  TIME:  9:00   CASE#: MSC16-01652 
CASE NAME: BOWERS VS. PRICELESS 
HEARING ON APPLICATION FOR WRIT OF ATTACHMENT 
(TUOLUMNE COUNTY ASSESSOR’S PARCEL # 096-020-33) 
* TENTATIVE RULING: * 
 
Plaintiffs’ Application for Right to Attach Order and Writ of Attachment is granted.   
  
Counsel for Plaintiffs, Gerald Murphy, filed a declaration stating Plaintiffs and Defendants 
Priceless Kitchen & Bath, Inc. and Clifford Lee Barbera entered into a settlement agreement in a 
separate action filed in Tuolumne County, Case No. CV60633, Bowers et al. v. Priceless 
Kitchen & Bath, Inc., et al.  Pursuant to the settlement agreement, Defendants agreed to 
stipulate to the issuance of a writ of attachment in the pending Contra Costa County case, C16-
01652.   
 
Defendants agreed to the issuance of a writ of attachment against real property situated in 
Tuolumne, designated as Tuolumne County Assessor’s Parcel Number 096-020-33, more 
particularly described as Parcel 3 as shown on the parcel map, dated June 28, 1994, recorded 
in the office of the County Recorder for Tuolumne County, in Book 32 of Parcel Maps at pages 
50 and 51.  The amount of the attachment is $100,000. 
 
In addition to the stipulation, the application complies with Cal. Code of Civil Procedure §§ 
483.010 and 484.090(a).  The court finds:  
 
 (1) The claim upon which the attachment is based is one upon which an attachment may 
be issued.  The claims is based upon on a written, settlement agreement. The amount of the 
claim is fixed or readily ascertainable. The claim is not secured by personal or real property and 
commercial in nature.  (See Application for Right to Order.)  
 
 (2) The probable validity of the claim upon which the attachment is based. Plaintiffs have 
alleged facts showing it is more likely than not that the plaintiff will obtain a judgment against the 
defendant. (See Declaration of Gerald Murphy and Declaration of Damon Bowers.)  
 
 (3) The attachment is not sought for a purpose other than the recovery on the claim upon 
which the attachment is based. 
 
 (4) The amount to be secured by the attachment is greater than zero.   
 
Plaintiffs indicate that an undertaking in the amount of $10,000 has been filed.    
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 9.  TIME:  9:00   CASE#: MSC16-01779 
CASE NAME: LINDQUIST VS. PACIFIC GAS & ELECTRIC 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The motion of defendant Contra Costa County for an order deeming matters admitted is denied 
as to such an order, but granted as to sanctions. 
 
In response to this motion, plaintiff has served responses to the requests for admission.  That 
moots the present motion.  Defendant, in reply, contends that certain of plaintiff’s responses are 
noncompliant.  That, however, is not the subject of the present motion, which addresses only 
plaintiff’s failure (as of the motion’s filing) to serve any responses at all.  The asserted 
deficiencies in the late responses have not been the subject of any meet-and-confer, have not 
been fully briefed by defendant, and have not been addressed at all by plaintiff.  If need be, 
defendant can file a follow-on motion to compel after proper meet-and-confer. 
 
As plaintiff concedes, sanctions are mandatory.  The sanctions sought here, however, are 
excessive.  No attorney worth $350/hour could possibly need 10 to 12 hours to prepare and file 
a cookie-cutter motion such as this one.  Sanctions are awarded in the amount of $350, to be 
paid within 30 days. 
 
In light of the pending motion for summary judgment filed by defendant District, the case 
management conference set for December 19 is continued to March 6, 2018, at 8:30 a.m.  The 
Court also notes that the parties were required to have completed mediation by the end of last 
month; the Court has no information as to whether that has occurred or not.  If it has not, the 
parties should be discussing when to conduct mediation now. 
 

  

10.  TIME:  9:00   CASE#: MSC16-02050 
CASE NAME: YOUNG-PETRILLO VS JOHNSON 
HEARING ON MOTION FOR LEAVE TO TAKE SUBSEQUENT DEPOSITIONS 
FILED BY ANGELA R. YOUNG-PETRILLO 
* TENTATIVE RULING: * 
 
The present discovery motion is granted in part.  The Court agrees with, and adopts, the 
recommendations of the Discovery Facilitator as to all issues presented in this motion. 
 
Defendant Ms. Ruggio is ordered to appear for further deposition, limited to the subjects of her 
text message to Ms. Epstein at the time of the accident, and her prior deposition testimony on 
that subject. 
 
Non-party Mr. Ruggio is ordered to appear for further deposition, limited to the subjects of his 
recording of the telephone conversation between Ms. Ruggio and Officer Vigus (including 
whether any other parts of that conversation were recorded, why only parts of the conversation 
were recorded, and whether and why any parts of the recording were erased), and his prior 
deposition testimony on this subject. 
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At this time, the Court denies without prejudice the request for forensic examination of Mr. 
Ruggio’s cell phone.  Such examination has the potential for considerable invasion of Mr. 
Ruggio’s privacy.  The Court agrees with the Facilitator that the further deposition of Mr. Ruggio 
may cast relevant light on whether this examination is really called for or not. 
 
As for sanctions:  Assuming without deciding that the late disclosure of this text message and 
these recordings was either proper or a good-faith error, the Court nevertheless considers it 
unreasonable for the Ruggios and their counsel to refuse to appear for further deposition, either 
before or after the Facilitator’s recommendation.  Each of Ms. Ruggio and Mr. Ruggio is 
sanctioned in the amount of $3,000 (thus, $6,000 total), payable to plaintiff’s counsel within 30 
days. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02179 
CASE NAME: RUSSELL VS. SAL'S CIGARETTE & 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ABDO ALGHAZALI, et al. 
* TENTATIVE RULING: * 
 
Moving counsel to appear for in camera showing as to grounds for withdrawal.  The Court also 
intends to set deadlines for compliance with outstanding discovery. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00552 
CASE NAME: DEAN KIM VS JIM TOTAH 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY DEAN KIM 
* TENTATIVE RULING: * 
 
Plaintiff moves to compel a further response by defendant Totah to a single form interrogatory, 
namely number 50.1.  That interrogatory asks in detail for identification of documents 
constituting or relating in various ways to “each agreement alleged in the pleadings”.  Defendant 
Totah’s response to this interrogatory asserted a relevancy objection, but then continued:  “I am 
not a party to any contract with Plaintiff.” 
 
The motion to compel is denied.  Sanctions of $1,000 are awarded against plaintiff, to be paid 
to Totah’s counsel within 30 days. 
 
Nowhere in plaintiff’s moving papers – not in the motion, nor in the memorandum of authorities, 
nor in the separate statement, nor in his declaration, nor in his reply – does plaintiff even purport 
to argue why Totah’s response is incomplete or inappropriate in any way.  That would be 
enough reason in itself to deny this motion without further consideration. 
 
Looking past that failure of advocacy, however, plaintiff’s motion is still transparently 
unmeritorious.  For starters, as Totah points out, the interrogatory relates solely to “each 
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agreement alleged in the pleadings”, and there is no agreement at all between these parties 
alleged in the pleadings.  Plaintiff asserts no cause of action for breach of contract, and does not 
mention any contract or agreement in his complaint.  Neither do his present motion papers say 
anything about any particular contract or agreement that should have been discussed in this 
interrogatory response. 
 
Even if plaintiff had alleged a contract, moreover, his allegation would not be binding on 
defendant, if defendant’s contention is that there is no such contract.  Totah obviously so 
contends; his interrogatory answer says so, in clear and unambiguous terms.  If (as Totah) 
contends) there exists no contract between these parties, he can hardly be expected to identify 
the documents constituting such contract, or say who has custody of them, or any of the other 
details called for in this interrogatory.  Plaintiff has Totah’s answer:  There was no contract 
between them.  If plaintiff thinks there was any contract, he is entitled to his contrary view.  But 
he has not said so, either in his pleadings or in this motion. 
 
Further, although document production issues are not before the Court on this motion, Totah 
informs the Court that after the parties agreed to three categories of documents and Totah 
produced them, plaintiff sent them back.  These are apparently the same categories of 
documents as to which plaintiff seems to want details in this interrogatory response. 
 
All of this should have been readily apparent to plaintiff – certainly after it was all pointed out by 
Totah’s counsel.  Moreover, even if plaintiff was not listening to opposing counsel, he would 
undoubtedly have heard the same thing from the discovery facilitator, had he brought this 
interrogatory issue before the facilitator. 
 
The Court accordingly finds that this motion is brought without substantial justification, both as 
originally filed and as carried through to decision.  Sanctions are awarded pursuant to Code of 
Civil Procedure § 2030.300. 
 
Finally, the Court notes that plaintiff’s filings lack exhibit tabs, as required by CRC 3.1110(f) and 
Local Rule 3.42.  Plaintiff is directed to review these rules and comply with them as to any future 
filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 

  

13.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR ORDER OVERRULING OBJECTIONS 
FILED BY FAIRMONT RIDING CLUB, LLC, ANN J. MOELLER 
* TENTATIVE RULING: * 
 
These discovery disputes are referred to the Discovery Referee, to be appointed as ordered at 
last Friday’s hearing.  The Referee is authorized to make orders concerning responsibility for the 
Referee’s fees as to this third-party discovery dispute. 
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14.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR AN ORDER OVERRULING OBJECTIONS 
FILED BY FAIRMONT RIDING CLUB, LLC, ANN J. MOELLER 
* TENTATIVE RULING: * 
 
These discovery disputes are referred to the Discovery Referee, to be appointed as ordered at 
last Friday’s hearing.  The Referee is authorized to make orders concerning responsibility for the 
Referee’s fees as to this third-party discovery dispute. 
 

  

15.  TIME:  9:00   CASE#: MSC17-01900 
CASE NAME: UFCW VS. MIDTOWN FOOD STORES 
HEARING ON PETITION FOR ARBITRATION AWARD 
FILED BY UFCW-NORTHERN CALIFORNIA EMPLOYERS 
* TENTATIVE RULING: * 
 
This petition is taken off calendar for lack of proper service.  “No answer, left on doorstep” is 
hardly an adequate form of service of process. 
 

  

16.  TIME:  9:00   CASE#: MSL09-11718 
CASE NAME: A-L FINANCIAL VS. WALLACE 
HEARING ON MOTION FOR ORDER SETTING NEW DATE FOR CLAIM OF EXEMPTION 
FILED BY COOLIDGE R. WALLACE 
* TENTATIVE RULING: * 
 
In this case, defendant’s claim of exemption (wage garnishment) was calendared for November 
13, 2017.  Defendant failed to appear, and the claim of exemption was denied. 
 
Two days later defendant filed the present motion to “vacate” the November 13 date (which had 
already occurred) and set a new hearing date.  He states that the clerk’s office gave him a 
hearing date of November 15 rather than November 13. 
 
Defendant’s motion is continued to January 5, 2018 at 9:00 a.m., for two reasons.  First, 
defendant did not serve this motion on the other side, as is required.  He must mail his motion 
papers to counsel for plaintiff, and file a proper proof of such service with the court.  Such 
mailing must occur by no later than December 22, and the proof of service must be filed by no 
later than January 2, 2018. 
 
Second, although defendant’s statement about having been “issued the wrong date by the clerk” 
is made under perjury, plaintiff provides no documentation or detail about how he says that 
occurred.  If he has a document sent to him by the clerk with the wrong date, he should provide 
it (and identify it under oath).  If he was given the wrong date by telephone or otherwise, he 
should recount that as well (again under oath).  Any such additional filing should be filed by no 
later than December 22, and should likewise be served on the other side by mail. 
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17.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON DEMURRER TO CROSS-COMPLAINT of ROMERO 
FILED BY RICHARD E. KORB 
* TENTATIVE RULING: * 
 
Cross-defendant Korb (one of the original plaintiffs in this case) demurs to the cross-complaint 
filed by Romero (one of the original defendants).  Romero has filed no formal opposition to the 
demurrer.  In partial response, however, Romero has filed a motion (calendared for February 
16, 2018) for leave to file a first amended cross-complaint.  Romero proposes to drop two of his 
present causes of action entirely (the Fifth, “equitable estoppel”, and the Eighth, “conduct 
unbecoming”).  He also proposes to add a claim for intentional infliction of emotional distress.  
Beyond that, Romero comments that he intends to modify his allegations in certain other 
unspecified respects because Korb, in the present demurrer, “has made valid points as to the 
deficiencies related to [the] Cross-Complaint”.  The Court notes that the same offer to amend 
could (and should) have been made in direct response to this demurrer. 
 
The Court notes Korb’s declaration to the effect that he attempted to meet and confer with 
Romero before filing his demurrer, but Romero declined to amend and invited Korb to proceed 
with the demurrer.  Romero has not commented on that assertion.  If it is true, this may 
represent inappropriate conduct on Romero’s part – though that depends to some extent on the 
level of detail and exposition with which Korb presented the perceived defects in the cross-
complaint. 
 
In any event, the Court prefers not to issue idle rulings on matters that may be mooted by 
amendment.  Further, as a matter of case management, the Court does not want to wait until 
February to get the operative pleadings going in this case.  While (on a cursory perusal) some of 
the causes of action included in the cross-complaint may present legal issues, it is readily 
apparent that at least some parts of that pleading, even if demurrable, would be subject to leave 
to amend.  The Court prefers to give Romero an opportunity to clean up his allegations before 
issuing detailed rulings (if any turn out to be necessary). 
 
Accordingly, the present demurrer is taken off calendar, and Romero is granted leave to file and 
serve his First Amended Cross-Complaint by no later than January 15, 2018.  (His motion for 
leave is thus taken off calendar as moot.)  Although the Court has some initial skepticism as to 
whether the proposed intentional infliction addition will be viable, that is better ruled on after it 
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has been pleaded in full.  For similar reasons (and because it was improperly filed by an 
inactive-status attorney), the demurrer of cross-defendant Gould (calendared for January 5, 
2018) is taken off calendar pending the amendment. 
 
The parties are reminded of the requirement for meaningful, substantive meet-and-confer before 
any renewed demurrers are filed.  Indeed, given that the perceived deficiencies in the present 
cross-complaint have already been identified and teed up in the present demurrer, the Court 
directs that that meet-and-confer should occur before the first amended cross-complaint is filed, 
so that Romero may take the objections of Korb and Gould into account in framing his amended 
pleading. 
 
In this respect, the Court notes, it is obvious that there is considerable personal rancor among 
these parties.  The parties are admonished to check their tempers and epithets at the door of 
their meet-and-confer room, and discuss the legal and factual issues in this case like adults.  
Neither side is required to accede to the other’s position, where both sides have legitimately 
debatable arguments.  The Court, however, will be on the lookout for legal or factual assertions 
by either side that appear to be taken in bad faith or without a reasonable basis, with a view to 
possible sanctions. 
 
Finally, the Court notes that many of the filings by both sides in this case do not comply with 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  The parties are directed to 
review these rules and comply with them as to any future filings.  Failure to do so may result in 
rejection or disregard of nonconforming papers. 
 

  

18.  TIME:  9:00   CASE#: MSL17-03388 
CASE NAME: BRAZOS VS. MARACHI 
HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS COMPLAINT 
FILED BY SHAHRIAR MARACHI 
* TENTATIVE RULING: * 
 
Defendant’s demurrer is overruled. Defendant shall file and serve his answer by January 3, 

2018.  

Code of Civil Procedure § 92(c) does not permit special demurrers in limited cases. The 

grounds upon which Defendant demurred were the failure to attach a written contract under 

§ 430.10(g) and that Plaintiff Brazos Student Finance Corporation is not the right plaintiff under 

§ 430.10(b),(d). These are special demurrers and therefore are not proper in this limited case.  

Defendant mentions that the “Pleadings [do] not state facts sufficient to constitute a cause of 

action”. This could possibly be considered a general demurrer under § 430.10(e), but Defendant 

offers no legal authorities or argument in support of the claim that there is a failure to state a 

cause of action. Therefore this argument fails.  
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Finally, Defendant did not comply with Code of Civil Procedure section 430.41. The 

Court expects Defendant’s attorney will comply with this code section in all future proceedings. 

 

ADD-ON 

19.  TIME:  9:01   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY THIRD WALNUT CREEK MUTUAL 
* TENTATIVE RULING: * 
 
Defendant’s motion for judgment on the pleadings (MJOP) is denied. 
 
Defendant’s reply evidentiary objections are moot; the Court has not relied on plaintiff’s 
opposition declaration.  In ruling on an MJOP, the Court may consider only the allegations of 
the complaint and matters of which judicial notice may be taken. 
 
1st C/A.  With regard to the First Cause of Action for declaratory relief, defendant has not 
shown that this present action is barred by either the claim preclusion aspect or the issue 
preclusion aspect of res judicata.  This is discussed in greater detail in the Court’s rulings on 
defendant’s motion for summary judgment, and plaintiff’s motion for summary adjudication. 
 
2nd C/A.  With regard to the Second Cause of Action for injunctive relief, if plaintiff prevails on 
his declaratory relief cause of action, the Court sees no clear reason why plaintiff could not 
obtain injunctive relief as an ancillary equitable remedy.  The fact that the request for equitable 
relief is mis-labeled as a separate cause of action, rather than an adjunct to the declaratory 
relief cause of action, is immaterial. 
 
Defendant cites a 1936 decision for the proposition that injunctive relief is not available in a 
declaratory relief action.  The rule is not so simple, as that decision itself expressly 
acknowledges:  “an injunction ancillary to a declaratory judgment might be proper under some 
circumstances ….”  (Sunset Scavenger Corp. v. Oddou (1936) 11 Cal.App.2d 92, 98; see also 
Difko Admin. (US) Inc. v. Superior Court (1994) 24 Cal.App.4th 126, 132 [the Sunset Scavenger 
line of cases that strictly limit declaratory relief “are of considerable vintage and are inconsistent 
with the modern trend”].) 
 
The rule is more fully stated as follows: “[w]hen the plaintiff has failed to prove any facts which 
would entitle him to any affirmative relief beyond a declaration of his rights, the issuance of an 
injunction is error.”  (California Water & Telephone Co. v. County of Los Angeles (1967) 253 
Cal.App.2d 16, 32.)  In the case at bar, plaintiff has alleged damage arising from defendant’s 
breaches of the CC&Rs, and the difficulty of having to calculate those damages on a periodic 
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basis suggests the lack of an adequate legal remedy, particularly given that the amount of 
damages for an individual unit holder will be modest.  (Complaint, ¶¶ 19-20.)  At the pleading 
stage, this is sufficient. 
 
3rd C/A.  With regard to the Third Cause of Action for damages, this would appear to be a mis-
labeled cause of action for breach of contract.  Defendant has not cited legal authority providing 
that it is immune from liability for a breach of the CC&Rs, if damages for such a breach can be 
proved.  (See Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38 [[“i]f the 
complaint states a cause of action under any theory, regardless of the title under which the 
factual basis for relief is stated, that aspect of the complaint is good against a demurrer”].) 
 
Exhibits.  Plaintiff’s counsel is directed to properly tab all exhibits in future filings.  (See, Cal. 
Rule of Court 3.1110(f); Local Rule 3.42(3).)  The exhibits to plaintiff’s Complaint, and the 
exhibits to plaintiff’s law and motion papers, are not tabbed. 
 

  

20.  TIME:  9:01   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY THIRD WALNUT CREEK MUTUAL 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary judgment, and in the alternative for summary adjudication, is 
denied in full. 
 
Res Judicata.  Defendant has failed to persuade the Court that the judgment approving a 
settlement agreement, entered in February 2001, has res judicata effect in this action.  Nothing 
was litigated, and no findings were made — other than that the dollar amounts and allocation of 
the settlement liabilities and proceeds were reasonable. 
 
The Louie decision on which defendant relies is distinguishable.   (See Louie v. BFS Retail & 
Commercial Operations, LLC (2009) 178 Cal.App.4th 1544.)  The Louie decision dealt with a 
consent decree expressly providing that “[t]o the extent permitted by law, the final entry of this 
Decree will be fully binding and effective for purposes of res judicata and collateral estoppel …”  
(Id., at , 1551.)  In fact, the Louie decision is helpful to plaintiff’s position on this point; the actual 
holding of Louie was that claims for damages were not barred by res judicata in that case, 
because they were impliedly reserved for future decision. 
 
In the case at bar, the order and judgment approving the subject settlement are limited to 
monetary compensation for alleged past misconduct; there is no consent decree that provides 
for defendant’s future misconduct.  There is also no express provision that the February 2001 
judgment was intended to have res judicata effect.  To the contrary, paragraph 11.1 of the 
settlement agreement on which the judgment was apparently based provides as follows: 
 

This Agreement and the Mutual General Release contained herein are intended 
to be a compromise and settlement of disputed and contested claims.  Nothing 
contained herein shall be construed as an admission by anyone of any liability of 
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any kind to anyone else.  The parties each expressly deny any liability or 
indebtedness to one another. 

 
Defendant voluntarily moved to project-specific accounting by the beginning of 2000 (before the 
settlement agreement was entered into), and formally changed its written policy to require 
project-specific accounting in 2001.  The subject of the 1998 and 1999 litigation was defendant’s 
prior mode of accounting. 
 
The issue in the current action concerns what the new “project-specific” accounting means, as 
applied to what is referred to as Project 51.  Plaintiff contends that each set of condominium 
units governed by a set of CC&Rs is a “project” for purposes of project-specific accounting.  
Defendant contends that two or more sets of condominium units can be grouped together into a 
single “project” for purposes of project-specific accounting, if those multiple sets can fairly be 
characterized as mere phases of a single project’s construction — even if the multiple sets are 
governed by different CC&Rs. 
 
There is no suggestion that this contract-interpretation issue was litigated to a judicial result in 
the prior litigation.  Nor does the 2000 settlement agreement purport to resolve it in any express 
or definite way.  The mere fact that Project 51 unit owners accepted compensation as a group 
for defendant’s pre-2000 accounting practices does not suggest that they were intending to 
resolve, or indeed had any awareness of, the present contract-interpretation issue, which arises 
on a fact pattern not involved in the prior case. 
 
Contractual Waiver.  It is not clear to the Court that the settlement agreement has separate 
existence as a contractual document, independent of the subsequent judgment that embodies 
and effectuates the agreement.  There is also a non-trivial issue concerning the final form of the 
agreement; defendant has provided the Court with only an unsigned exhibit to a declaration filed 
in another action.  Plaintiff’s status as a party to the settlement agreement is also problematic. 
 
However, assuming for purposes of argument that the declaration exhibit was eventually fully 
executed and constitutes an independent contractual document binding on plaintiff, the Court 
would still find that it does not bar the present action.   
 
The settlement agreement stated that it was resolving defendant’s “past” accounting practices, 
and the declaration filed in support of the agreement stated that “[b]y January, 2000, the mutual 
sharing of expenses had ceased, and all accounting was done on a Project-specific basis.”  
(Defendant’s RJN, Exh. “E”.)  The agreement cannot fairly be read as barring actions based on 
future failures to conduct all accounting on a project-specific basis.  Still less does it define what 
constitutes “a project-specific basis” in a way that would determine the present disagreement. 
 
After three years of intense litigation, the parties cannot be presumed to have given defendant 
carte blanche to resume the very practices that led to the litigation in the first place.  The 
protection against such conduct was not a consent decree that could be enforced through the 
Court’s contempt power, but the threat of future litigation.  This is an example of the kind of 
litigation that must have been contemplated back in 2000, to keep defendant in line. 
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2nd and 3rd C/As.  The Court denies the motion for summary adjudication of the Second and 
Third Causes of Action for the same reasons stated in the Court’s ruling on the motion for 
judgment on the pleadings. 
 
Evidentiary Objections.  Defendant’s reply evidentiary objections are moot.  In making this 
ruling, the Court has relied on defendant’s own request for judicial notice, and not on plaintiff’s 
opposition evidence. 
 

  

21.  TIME:  9:01   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY ROBERT DUNCAN CARTER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for summary adjudication is granted.  Defendant has not articulated a defense 
to plaintiff’s interpretation of the governing CC&Rs independent of defendant’s res judicata and 
contractual waiver defenses.  In fact, defendant appears to concede the merits of plaintiff’s 
interpretation in defendant’s response to Fact No. 4:  “TWCM expressly stated that it does not 
contend that all Project 51 unit owners have a duty to maintain the common area of the units not 
referenced in their respective CC&Rs.” 
 
Defendant’s opposition evidentiary objections are overruled, insofar as they address the 
excerpts of the CC&Rs attached to plaintiff’s opening and reply papers.  These are recorded 
documents that defendant features on its own public website, and defendant raises no genuine 
issue as to their authenticity.  If defendant believed that other portions of the CC&Rs contain 
language suggesting an interpretation favorable to its present mode of accounting, defendant 
had every opportunity to provide evidence of such language with the opposition papers.  
Defendant chose not to do so. 
 
Defendant’s other evidentiary objections are moot. 
 

  

 


